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VEMORANDUM OPI NI ON

LARO, Judge: This case was submtted to the Court fully
stipul ated under Rule 122. Respondent determ ned that
petitioners were liable for $21, $3,099, and $578 additions to
their Federal inconme tax for 1979, 1980, and 1981, respectively,

under section 6659. The additions to tax stemfromrespondent’s



determ nation that petitioners were not entitled to a 1982
investnment tax credit that they clainmed was attributable to their
interest in alimted partnership, Catanmount Associ ates
(Catanount), and portions of which they carried back to each of
t he subject years. Follow ng actual and deened concessi ons by
petitioners, we nust decide whether respondent is barred from
assessing any of the anpunts set forth in the notices of
deficiency for the subject years.! Petitioners assert that
respondent is barred by either the 3-year period of limtation
under section 6501 or a prior proceeding in this Court involving
petitioners’ individual inconme tax liability for 1980.

We hold that respondent nay assess the additions to tax set
forth in the notices of deficiency. Unless otherw se indicated,
section references are to the Internal Revenue Code in effect for
the relevant years. Rule references are to the Tax Court Rules

of Practice and Procedure.

! Petitioners set forth in their petition nunerous
all egations of error on the part of respondent. In their brief,
petitioners limted their argunent to the issue di scussed herein.
Under the facts of this case, we consider petitioners to have
conceded all of their other allegations of error. See, e.g.,
Money v. Conmi ssioner, 89 T.C. 46, 48 (1987); Burbage v.
Conmi ssioner, 82 T.C. 546, 547 n.2 (1984), affd. 774 F.2d 644
(4th Cr. 1985); Zimerman v. Conmm ssioner, 67 T.C. 94, 104 n.7
(1976).
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Backgr ound

The parties have filed with the Court a stipulation of facts
and exhibits attached thereto. W find the stipulated facts
accordingly, and we set forth the relevant facts in this
background section. W also set forth in this section facts
which we find fromthe exhibits and frommatters which
petitioners admtted under Rule 90. Petitioners resided in
Br ookl yn, New York, when they filed their petition with the
Court. Petitioner Robert W Toan is a tax attorney who received
a law degree in 1968 and an LL.M in taxation in 1977, both from
New York University School of Law.

Petitioners filed a joint 1982 Federal inconme tax return on
whi ch they clained an investnent tax credit arising from
Cat amount. Catanount was organi zed in 1982 to purchase energy
managenent systens equi pnent for installation in certain
identified | ocations. Petitioners invested in Catanount in 1982,
and they had a .470589-percent interest inits profits and |osses
during that year.

Cat anount pl aced energy managenent systens equi pnent in
service during 1982. It claimed on its 1982 Federal partnership
information return that its tax basis in that equi pnent was
$13, 100, 000 and that the entire basis qualified for the
investnment tax credit. Catanount’s clainmed tax basis was based

on its position that the fair market val ue of the equi pnent was



$13, 100, 000. The equipnent’s fair market value was actually no
greater than $381,000, and its claimed tax basis exceeded its
fair market value by at |east 3,483 percent.

Petitioners clainmed on their 1982 Federal inconme tax return
that their share of the equipnment’s tax basis was $61, 647
(.470589 percent times $13,100,000) and that this basis qualified
for the investnent tax credit. Petitioners were unable to use in
1982 all of their clained investnent tax credit relating to the
equi pnent, and they carried back and applied $894 of the credit
to 1979, $10,331 of the credit to 1980, and $2,126 of the credit
to 1981.

Respondent audited Catanmount and determ ned that Catanount
was not entitled to an investnment tax credit for 1982 because it
had no basis in qualified investnment tax credit property.
Respondent tinely issued a notice of final partnership
adm ni strative adjustnent (FPAA) to Catanpbunt’s tax natters
partner (TMP) reflecting this adjustnment, and the TMP tinely
petitioned this Court to readjust the adjustnents reflected in

t he FPAA. See Cat anbunt Associ ates v. Conm ssioner, docket No.

12298-90. On March 4, 1994, the Court entered a decision in the

Cat anbunt Associ ates case reflecting Catanmount's concession that

it had no basis in qualified investnment tax credit property.

That deci sion becane final on June 2, 1994.



On May 31, 1995, respondent issued separate notices of
deficiency to petitioners for their 1979, 1980, and 1981 taxable
years (separately referred to as the 1979 notice, 1980 noti ce,
and 1981 notice, respectively). These notices underlie the
additions to tax at issue. The 1979 notice reflects respondent’s
determ nation that the portion of the disallowed investnent tax
credit that petitioners carried back to 1979 results in an
under paynment of tax of $71 for 1979. The 1979 notice determ ned
that petitioners were liable for a $21 addition to tax under
section 6659 as a result of this underpaynent. The 1980 notice
reflects respondent’s determ nation that the portion of the
di sal l owed investnent tax credit that petitioners carried back to
1980 results in an underpaynent in tax of $10,331 for 1980. The
1980 notice determ ned that petitioners were liable for a $3, 099
addition to tax under section 6659 as a result of this
under paynment. The 1981 notice reflects respondent’s
determ nation that the portion of the disallowed investnent tax
credit that petitioners carried back to 1981 results in an
under paynent in tax of $1,926 for 1981. The 1981 notice
determ ned that petitioners were liable for a $578 addition to
tax under section 6659 as a result of this underpaynent.

Approxi mately 11 years before respondent issued these
notices of deficiency to petitioners, respondent issued a notice

of deficiency (the 1984 notice) to petitioners for 1980
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determ ning a $29, 311.50 deficiency in their 1980 Federal incone
tax and a $1,465.58 addition thereto under section 6653(a). The
1984 notice did not contain any adjustnents related to Catanount
and did not assert an addition to tax under section 6659 with
respect to Catanmount. Petitioners tinely petitioned this Court
to redetermne the determnations reflected in the 1984 noti ce,

see Toan v. Conm ssioner, docket No. 26011-84 (Toans’ i ndividual

case), and the Court entered a stipulated decision in that case
on Decenber 9, 1988. The Toans’ i ndividual case did not involve
any adjustnents related to Catanount, and it did not involve the
addition to tax under section 6659 wth respect to Catanount.

Di scussi on

Petitioners argue primarily that this Court’s decision in
the Toans’ individual case bars respondent from assessing for
1980 any additional anpbunt; e.g., the disputed addition to tax
under section 6659 for that year. Petitioners assert that the
addition to their 1980 tax under section 6659 was not a
partnership itemthat was subject to the unified audit and
litigation procedures of the Tax Equity and Fiscal Responsibility
Act of 1982 (TEFRA), Pub. L. 97-248, sec. 402(a), 96 Stat. 324,
648, but had to be determned in the Toans’ individual case.

Al ternatively, petitioners argue, any assessnent under the 1980
notice is tinme barred under section 6501. Petitioners assert

that the addition to tax under section 6659 was an affected item



for 1982 and that the related notice of deficiency was not an
affected itens notice of deficiency. Petitioners assert that the
period of limtation for assessnent under TEFRA is inapplicable.
We disagree with petitioners’ argunments. First, the
proceeding in this Court involving Catanount was a TEFRA
proceedi ng. For partnership taxable years beginning after
Septenber 3, 1982, the tax treatnent of partnership itens is
generally determ ned at the partnership level, and determ nations
are made under the unified audit and litigation procedures set
forth in sections 6221 through 6231; i.e., the TEFRA partnership
provi sions. See TEFRA sec. 407(a)(1), 96 Stat. 670. Under TEFRA
section 407(a)(3), 96 Stat. 670, the TEFRA procedures may al so
apply to partnership taxable years begi nning before the Septenber
3, 1982, effective date. TEFRA section 407(a)(3) provides that
t he TEFRA procedures also apply “to any partnership taxable year
* * * Tending after Septenber 3, 1982,] if the partnership, each
partner, and each indirect partner requests such application and
the Secretary of the Treasury or his delegate consents to such
application.” Such early application of TEFRA was the case here,
where the parties to the Catanmount litigation treated that case
as a TEFRA proceeding. 1In addition to the fact that respondent’s
audit of Catanount was foll owed by the issuance of an FPAA a
petition contesting adjustnments in that FPAA was filed with this

Court through and in the nane of Catanmount’s TMP, and both
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parties to the case executed and filed a TEFRA-type deci sion
docunent to resolve that litigation

Under TEFRA, partnership itens include each partner's
proportionate share of the partnership's itens of incone, gain,

| oss, deduction, or credit. See Crowell v. Conmni ssioner, 102

T.C. 683, 688-689 (1994). Partnership itenms do not include
"affected itens"; i.e., itens that are affected by partnership

items. Sec. 6231(a)(5); Wite v. Conmm ssioner, 95 T.C 209, 211

(1990). Affected itens are of two types. The first typeis a
conput ati onal adjustment nade to a partner's tax liability to
reflect adjustnents to partnership itens. See sec. 6231(a)(6).
After partnership | evel proceedings are conpleted, the
Commi ssi oner may assess conputational adjustnments w thout issuing
a deficiency notice. See sec. 6230(a)(1l). The second type of
affected itemrequires a partner |level determ nation. See sec.

6230(a)(2) (A (i); N.C F. Energy Partners v. Conmm ssioner, 89 T.C

741, 744 (1987). The additions to tax for valuation
overstatenent at issue are an exanple of the second type of
affected item they are subject to the deficiency procedures.

See sec. 6230(a)(2)(A(i); see also Garner v. Conmm ssioner, T.C

Menmo. 1996- 37.
The 1979 notice, 1980 notice, and 1981 notice are affected
itens notices of deficiency which are subject to TEFRA' s rul es

governing the period of limtation for tinely assessnent. The



applicable rules are found in section 6229(a), (d), and (9g).
Congress enacted section 6229(g) as part of the Tax Reform Act of
1986 (TRA), see Pub. L. 99-514, sec. 1875(d)(1), 100 Stat. 2896,
effective as if included in TEFRA, see TRA sec. 1875(d)(2)(0O;

Weiss v. Conmi ssioner, 88 T.C 1036, 1037 n.1 (1987). Section

6229(a), (d), and (g) provides:

SEC. 6229(a). GCeneral Rule.--Except as otherw se
provided in this section, the period for assessing any
tax inmposed by subtitle A with respect to any person
which is attributable to any partnership item (or
affected iten) for a partnership taxable year shall not
expire before the date which is 3 years after the later
of - -

(1) the date on which the partnership
return for such taxable year was filed, or

(2) the last day for filing such return
for such year (determ ned w thout regard to
ext ensi ons).

* * * * * * *

(d) Suspension Wien Secretary Makes Adm nistrative
Adjustnent.--If notice of a final partnership
adm nistrative adjustnent with respect to any taxable
year is mailed to the tax matters partner, the running
of the period specified in subsection (a) (as nodified
by ot her provisions of this section) shall be
suspended- -

(1) for the period during which an
action may be brought under section 6226
(and, if a petition is filed under section
6226 with respect to such admnistrative
adj ustnent, until the decision of the court
becones final), and

(2) for 1 year thereafter.

* * * * * * *
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(g) Period of Limtations for Penalties.--The

provi sions of this section shall apply also in the case

of any addition to tax or an additional anount inposed

under subchapter A of chapter 68 which arises with

respect to any tax inposed under subtitle Ain the sane

manner as if such addition or additional anount were a

tax i nposed by subtitle A
G ven the fact that subchapter A of chapter 68 of the Code
i ncl udes section 6659 and that the additions to tax at issue
arise with respect to petitioners' incone tax liability inposed
under subtitle A of the Code, we conclude that the period of
[imtation for assessing the section 6659 additions to tax in
gquestion is governed by section 6229. See sec. 6229(g).

The 1979 notice, 1980 notice, and 1981 notice were issued
within the 3-year period of Iimtation set forth in section
6229(a). Respondent tinely issued an FPAA to Catanount’s TMP
within that 3-year period, and the TMP s petition to this Court
Wi th respect to that FPAA suspended the applicable limtation
period for assessing any tax attributable to a partnership item
or affected item relating to Catanount for the pendency of that
proceedi ng plus 1 year thereafter. See sec. 6229(d). Because
our decision in that proceedi ng becane final on June 2, 1994,
respondent had at |east until June 2, 1995, to issue to
petitioners the subject notices of deficiency. Respondent issued
those notices on May 31, 1995, or, in other words, at least 3

days before the applicable period of limtation would have

expired.
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Nor does the fact that respondent had al ready issued
petitioners a notice of deficiency for 1980 (i.e., the 1984
notice) serve to prohibit respondent fromissuing the affected
itens notice of deficiency to petitioners for the sane year. See

sec. 6230(a)(2)(C; Hemm ngs v. Conm ssioner, 104 T.C 221, 226

n.6 (1995); Boyd v. Conm ssioner, 101 T.C 365, 372-73 (1993).

Petitioners rely incorrectly on Roberts v. Conmm ssioner, 94 T.C
853 (1990), for a contrary result. There, the Comm ssi oner

i ssued notices of deficiency disallow ng the taxpayers' clained

| osses from TEFRA partnershi ps because the | osses exceeded the
anmounts for which the taxpayers were at risk under section 465.
The Comm ssi oner never issued an FPAA to the partnerships, and
the taxpayers argued that their at-risk anbunts were partnership
items that had to be determ ned at the partnership level. The
Court held that the taxpayers' at-risk anounts with regard to the
partnerships were affected itens and did not have to be

determ ned at the partnership level. See id. at 861
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We concl ude and hol d that respondent may assess the
additions to tax set forth in the notices of deficiency. W have
considered all argunents for a contrary hol ding, and we reject
all argunents not discussed herein as without nerit or
irrelevant. Accordingly,

Deci sion will be entered

for respondent.




